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15 September 2004

CIRCULAR TO CREDITORS AND SHAREHOLDERS

OF

Access brokerage LIMITED

(In Liquidation)

(“the Company”)

1.
INTRODUCTION

We advise that Michael Peter Stiassny and Brendon James Gibson of Ferrier Hodgson & Co were appointed Interim Liquidators of the Company by the High Court, Wellington on 6 September 2004 pursuant to Section 246 of the Companies Act 1993 (“the Act”).  On 8 September 2004 the Company was placed into liquidation by special resolution of its members pursuant to Section 241(2)(a) of the Act.  Messrs Stiassny and Gibson were appointed the Joint and Several Liquidators of the Company at that time. 

2.
RESTRICTIONS

This report is not intended for general circulation, nor is it to be reproduced or used for any purpose other than that outlined above without our written permission in each specific instance.  We do not assume any responsibility or liability for any losses occasioned to any party as a result of the circulation, publication, reproduction or use of this report contrary to the provisions of this paragraph.


We reserve the right (but will be under no obligation) to review this report and if we consider it necessary to revise the report in light of any information existing at the date of this report which becomes known to us after that date.

3.
BACKGROUND
The Company was incorporated on 27 May 1986.  The Company traded as a broker in the equities market with the majority of customer instructions received via the internet. 

Following a voluntary disclosure by the Company to the New Zealand Stock Exchange (“NZX”), NZX declared the Company a defaulter under NZX Participant Rules and suspended the Company as an NZX Firm as of 6 September 2004.

Michael Stiassny and Brendon Gibson were appointed Interim Liquidators on 6 September by the High Court (Wellington).

On 8 September 2004, the shareholders appointed Michael Peter Stiassny and Brendon James Gibson Joint and Several Liquidators by a special resolution of its shareholders under section 241(2)(a) of the Companies Act 1993.
Investigations are ongoing into the full background as to the Company’s failure.  Directors interviews will be conducted as soon as possible, and we refer you to Section 6 below in this regard. The Liquidators’ focus in the initial stages has been on identifying and securing relevant assets, and on establishing the Company’s liabilities.  At this point we can comment as follows.

One of the Directors, Mr Bill Garlick, has advised us that:

1. In July 2004 he received financial information on the business which appeared to be inconsistent with previous financial statements.  

2. He requested the assistance of PricewaterhouseCoopers (“PWC”).  

3. He came back into the business as Acting Managing Director following the ill health of the other Director, Mr Peter Marshall.  

4. PWC then produced draft accounts to 31 March 2004.  This showed a significant unreconciled item and issues with certain asset balances.  

5. As a result of PWC advice and further investigation, Mr Garlick advised NZX on Friday 3 September 2004 that Access could not meet its clients’ obligations.  

From the information we have gathered to date, we make the following comments:

1.
The utilisation of client monies to fund the business has been ongoing for some time.  There does not appear to have been proper internal processes for Access to withdraw client funds for commission and expenses.

2.
The Company has changed its computer system three times in the last four years and is currently utilising its fourth computer system.  We understand that there were inconsistencies in the information reported by the various systems.

Further work is being undertaken to enable us to prepare a full report on the factors leading to the Company’s demise.  We are also assisting a number of regulatory bodies to undertake their review of the Company’s affairs.  

4.
STATEMENT OF COMPANY’S AFFAIRS

The Company has provided us with a draft Statement of Financial Position as at 31 March 2004, which is not signed.  While we have requested this of the Directors, no Statement of Financial Position has yet been prepared as at the date of liquidation.  

There are significant issues as to the reliability of the Company’s financial information.  This complicates any analysis of the Company’s position.  

However, based on our review of the Company’s records and our investigations to date, we estimate the Company’s position as set out in the tables below.  

Estimated Financial Position as at 6 September 2004

	$000s
	Ref.
	Estimated to Realise

	Assets
	
	

	Associated Party Debtors
	4.1
	638 

	Business Assets
	4.2
	204 

	Pre-Liquidation Income Tax Refund
	4.3
	180 

	NZX Shares 
	4.4
	160 

	Bank Accounts
	4.5
	112 

	ASX Customer Debtors
	4.6
	108 

	Pre Liquidation GST Refund
	4.7
	25 

	Solicitors Trust Account
	4.8
	13 

	Other Assets
	4.9
	8 

	Estimated Assets Available (pre-costs)
	
	1,448 

	
	
	

	Preferential Employee Claims
	4.10
	(106)

	Surplus Available to Unsecured Creditors (pre-costs)
	
	1,343 

	
	
	

	Unsecured Creditors
	
	

	Trade & Expense Creditors
	4.11
	(132)

	Employees' Unsecured Claims
	4.11
	(135)

	Other Claims / Issues
	4.12
	Unknown

	Shortfall on Client Obligations
	4.13
	(4,806)

	
	
	

	Estimated Deficit prior to costs of liquidation
	
	(3,730)


In light of the financial information available, this estimate has been compiled on the basis of the assets of the Company that we have been able to identify to date.  The estimate is subject to revision as estimates are realised and our investigations continue, and to the costs of realisation and administration.

4.1
Associated Party Debtors
$638K
These represent amounts due from Family Trusts associated with Mr Bill Garlick.  We are in the process of confirming this balance and discussing repayment arrangements.

4.2 Business Assets
$204K
We have sold the business assets to Direct Broking Limited.  This needed to happen quickly to preserve the going concern nature of the asset, which would diminish significantly if a sale was not agreed expeditiously.  


4.3
Pre-Liquidation Income Tax Refund
$180K


The Company paid provisional tax for the FY04 tax year, which we are advised by the Company’s tax advisors should be refundable.  We are hopeful of resolving this issue shortly.


4.4
NZX Shares
$160K



Access held shares in NZX, which we are in the process of realising.  


4.5
Bank Accounts
$112K


This balance represents the amounts that were in the Company’s Accounts as at the date of Liquidation.  We are currently working with BNZ to finalise these balances, which may change once our analysis is complete.


4.6
ASX Scrip Debtors
$108K



The Company records show $108K was outstanding from some 18 debtors in respect of trades that were executed on ASX.  We are in the process of contacting these parties.  


4.7
Pre-Liquidation GST Refund
$25K


The Company records are not complete in this area and we are in the process of finalising the GST return to the date of liquidation.  We estimate this will result in a refund of approximately $25K, but this can only be described as an initial estimate.  


 4.8
Solicitor’s Trust Account
$13K



There was $13K in a Trust Account with the Company’s solicitors, which we have recovered.  


4.9
Other Assets
$8K



This includes furniture and equipment, petty cash and other sundry assets of a nominal value.

Liabilities


4.10
Preferential Creditors
$106K


We estimate preferential amounts due to employees total $106K for outstanding holiday pay.  


4.11
Unsecured Creditors
$267K


The Company’s records show trade creditors totalling $132k.  These amounts mainly accrued in August 2004.  In addition, we estimate unsecured amounts due to employees total $135K for payment in lieu of notice.


4.12
Other Claims/Issues
Uncertain

We have not quantified claims (if any) from lessors or creditors who had ongoing arrangements with Access.  These will be quantified as our analysis is completed.  

4.13
Shortfall on Client Obligations



$4,806K

Summarised below is the draft reconciliation of the shortfall on client funds that has been prepared using the records that we have reviewed to date:

	
	$’000

	Assets available for client obligations not currently beneficially allocated to an Access client by BNZ/Access records
	4,336

	Required to settle client obligations
	9,141

	Shortfall on client obligations
	(4,806)


Assets are comprised of cash and shares. The cash is held in various accounts and is not all in the Company’s hands. The assets will be subject to claims by trust clients in various classes.  There is, therefore, more than one fund at stake.   The $9,141K outstanding client obligations are in respect of approximately 500 clients.  

The Liquidators will be focusing on trying to establish entitlements of the claimants to the various assets and accounts held.  We believe there may be up to 6 or 7 different classes of claimant.  In light of the complexity of the circumstances, it will be necessary to apply to the High Court for directions as to how these funds should be distributed.  This will be done as soon as possible.   However, given the number of claimants and issues involved, this will be time-consuming.

The estimated shortfall of $4.8 million identified above is subject to the costs of finalisation of the trust obligation records, realisation of the trust assets and determination of the entitlement of the trust claimants to the assets that are available (in the various funds).

The above table takes no account of the substantial amount of funds in Access client accounts held at BNZ.  The Liquidators have been working closely with the BNZ to try to resolve the issue of the funds.  We have reached an interim position where we expect to immediately release some $20 million of the $34 million that is presently held.
We are not yet in a position to comment in detail on how the significant shortfall has arisen.  We note that various regulatory bodies are undertaking their own investigations with potential for restitutionary and criminal actions.  We will also be conducting an investigation, utilising the powers that are available to the Liquidators under the Companies Act 1993.

In summary, we currently estimate that the shortfall on client obligations will be in the region of $4,806K.  We currently expect that this shortfall might be partially covered by realisations from the other assets that the Company has available.  Assuming that our estimates of potential realisations are correct (which cannot be certain due to the early stages of the administration) the total loss to all of the Company’s creditors and claimants is estimated at approximately $3,730K before costs of the administration:

	
	$000s

	
	

	Surplus After Payment of Pref. Claims (pre-costs)
	1,343 

	Unsecured Creditors
	(267)

	Shortfall on Client Obligations (pre-administration costs)
	(4,806)

	EST. TOTAL DEFICIT PRE LIQUIDATION COSTS
	(3,730)


The actual deficit will become more certain as our investigations continue.

6.
PROPOSED CONDUCT ON THE LIQUIDATION

As noted in Section 4 above, we have requested the Directors’ provide us with a Statement of the Company’s financial position as at the date of liquidation along with a completed business questionnaire (which includes the Directors reasons for the Company’s failure).  We are in the process of arranging Directors’ interviews.

We have met with one of the Directors, Mr Garlick, who has been assisting us with our work to date.  Mr Garlick advises that he was not active in the management of the Company until very recent months.  The second Director, Mr Marshall, is on sick leave and we have yet to obtain his comments as to the Company’s position and any reasons for its failure.  We have been advised by Mr Marshall’s solicitors that due to his health he may not be available to be interviewed for three to four months.  

The initial focus in the Liquidation has been, and will continue to be, on resolving the issues surrounding the various trust funds and realising those assets at risk of reducing in value (such as the goodwill in the customer database).  Thereafter, the focus will move to an analysis of the conduct of the Company’s affairs under the governance of its directors with a view to any possible recovery actions which may be available, including but not limited to:

· Potential Voidable Transactions.

· Trading Whilst Insolvent

· Adequate Books and Records

· Director/Shareholder Current Accounts

It is envisaged that a more substantive report to creditors will be available in 8-10 weeks.  However, should any creditor have any information or any other matter that they feel warrants investigation, please advise us in writing to accessbrokerage@ferriers.co.nz or, if you have no access to email, then to PO Box 982, Auckland.

7.
CREDITORS MEETING


Notice pursuant to section 245 (1)(b) of the Companies Act


The Liquidators intend, having regard to the assets and liabilities of the company and the reasons setout below to dispense with the requirement to call a creditors’ meeting within 10 working days of appointment pursuant to section 243(1)(a) of the Companies Act. 


Section 243(1)(a) requires that the meeting be called to confirm the appointment of the Liquidators or to appoint alternative liquidators. It is envisaged that the Liquidators will call a creditors meeting by 27 October 2004 (to advise of progress in the liquidation and to consider any motions put at that meeting) by which time the Liquidators will have been able to further clarify the asset, liability and creditor positions of the company in liquidation.


The reasons for the Liquidators forming the view that the creditors’ meeting pursuant to section 243(1)(a) should be dispensed with are:

i) There is presently uncertainty surrounding the assets of the company and in particular:

· the entitlement of potential trust claimants to money held in BNZ accounts 02-0500-0767340-00,  02-0500-0767340-84 and other BNZ foreign currency call accounts.;

· the entitlement of various funds and assets held for the benefit of clients.

This will affect which potential claimants are classed as creditors and are therefore entitled to attend and vote at the meeting.


ii)
There are currently approximately 10,000 identified potential claimants of the company. If the creditors’ meeting pursuant to s243(1)(a) of the Companies Act was held there would be insufficient  time to contact all potential claimants to advise of the meeting and to provide sufficient warning to allow those potential claimants to attend. Further, as advised above, the status of those potential claimants would be unclear and, in particular, whether they were creditors able to vote at such a meeting.


iii)
As the Liquidators intend to hold a meeting of creditors by 27 October 2004 there will be no prejudice to creditors but, instead, a significant benefit, as the Liquidators will be able to define with sufficient forewarning those they deem to be creditors and as such, entitled to attend and vote at that meeting.


It should be noted that a creditor who disagrees with the Liquidators’ decision to dispense with the meeting pursuant to section 243(1)(a) can give notice requiring the Liquidators to call such a creditors’ meeting. That notice given by a creditor must be delivered to the Liquidators, in writing, within 10 working days after receiving notice in writing that the Liquidators are dispensing with holding the meeting pursuant to section 243(1)(a) of the Companies Act.  


Please note that, pursuant to Section 314 of the Act, creditors are advised that at any time in the course of the liquidation, the Liquidators will, at the request in writing of any creditor or shareholder, call a meeting of creditors for the purpose of appointing a Liquidation Committee.
8.
UNSECURED CREDITOR’S CLAIM FORM

An unsecured creditor’s claim form is enclosed for your convenience.  We request that this be completed and returned to our office together with supporting documentation to register your claim in this liquidation.

If you believe that you hold security for your claim please contact us for the appropriate form.

9.
ESTIMATED DATE OF COMPLETION OF LIQUIDATION
Bearing in mind the nature of the investigation of the Company’s affairs and on the basis of the significance of the shortfall in client trust funds, it is likely that litigation will ensue.  Taking this into account, we do not believe that we can give an accurate estimate for the date of completion of this liquidation.

Should you have any queries regarding the liquidation of the Company please do not hesitate to contact this office.
Yours faithfully

Brendon Gibson

Joint & Several Liquidator

Encl.
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Ferrier Hodgson & Co
	UNSECURED CREDITOR’S CLAIM

Section 304(1) Companies Act 1993



	Name and postal address of creditor in full:

………………………………………………..…………………..

……………………………………………………..……………..

…………………………………………………………..………..

………………………………………………………………..…..

Telephone Number:
(………..)………………………………….

My Reference is

(if applicable):
.……………………………….……………
	*
Any personal information collected is for the purpose of administering the liquidation in accordance with the Companies Act 1993.  


The information will be used and retained by Ferrier Hodgson, PO Box 982, Auckland and will be released to other parties only with your authorisation or in compliance with the Privacy Act 1993.  


Under Section 304(1) of the Companies Act 1993 any claim by an unsecured creditor against a company in liquidation must be made in this prescribed form and must


(a)
Contain full particulars of the claim; and

(b) Identify any documents that evidence or substantiate the

            claim.


You may have access to and request correction of any personal information.

(*
Not applicable, if creditor is not an individual within the meaning of the Privacy Act 1993.)

	Name of Company in Liquidation:

ACCESS BROKERAGE LIMITED (In Liquidation)

	I,  ……………………………………………………………………………………………………………..………………………………………….

[If claim is made on behalf of creditor, specify relationship to creditor and authority] claim that the Company was at the date it was put into liquidation indebted to the abovenamed creditor for the sum of [Amount in words and figures]:

………………………………………………………………………………………………………………….………    $….…………………………

	[Omit whichever does not apply]
I hold no security interest in any of the assets of the Company; or


I am surrendering my security and I am claiming as an unsecured creditor; or


I am claiming as a preferential creditor.

	Full particulars of the claim are set out, and any supporting documents that substantiate the claim are identified, on the reverse of this form.  

(The liquidator may require the production of a document under section 304(1)(b) of the Companies Act 1993.  You are not required to attach any supporting documents at this stage, but you may attach them now, if you think it would expedite the processing of the claim.)

	Signed …………………………………………………………………….………..        Date: ………………………………………………………

I have ( / have not (  also lodged a secured creditor’s claim pursuant to Personal Properties Securities Register or other register.

	WARNING(
	It is an offence under Section 304(6) of the Companies Act 1993 to–

Make, or authorise the making of, a claim that is false or misleading in a material particular knowing it to be false or misleading; or

Omit, or authorise the omission, from a claim of any matter knowing that the omission makes the claim false or misleading in a material particular.

	Received

(Date Stamp)
	Reserved For Office Use:


Claim admitted for voting purposes:


Claim rejected for voting purposes:


Claim rejected for payment:

Claim admitted for payment:
Preferential Claim for:
Ordinary Claim for:
Deferred Claim for:



Note:
If the decision to admit or reject a claim is amended, regulation 8 of the Companies Act 1993 Liquidation Regulations 1994 requires that it be recorded in writing.


Particulars of Claim

	Date
	Details of Claim and Identification of Documents that Evidence or Substantiate the Claim
	Amount

$

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	If applicable, less debts owed by creditor to the company

[Describe debts]
	$

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


If applicable, please record here your GST Registration number:

/                   /

and total GST included in your claim
$

Signed


Liquidator:








Dated:             /           /





$





$





$





Dated:         /         /





Signed:





Dated:         /         /





Signed:





Dated:         /         /





Signed:
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